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State Appellate Public Defender
I.S.B. #5867
JENNY C. SWINFORD
Deputy State Appellate Public Defender
I.S.B. #9263
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
ELVIN NEBRENSKY,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43418
KOOTENAI COUNTY NO. CR 2015-3883
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Elvin Nebrensky pled guilty to sexual battery of a minor, the district court
sentenced him to life imprisonment, with six years fixed. Mr. Nebrensky now appeals
from his judgment of conviction, contending the district abused its discretion by
imposing an excessive sentence.
Statement of the Facts & Course of Proceedings
The State filed a Criminal Complaint alleging that Mr. Nebrensky committed the
crimes of sexual battery of a minor and sexual exploitation of a child. (R., pp.84–85.)
The victim was a sixteen-year-old male who met Mr. Nebrensky through the victim’s
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older sister. (Presentence Investigation Report (“PSI”),1 pp.83, 93; Aug. R., PSI, p.3.)
Mr. Nebrensky waived a preliminary hearing, and the magistrate bound him over to
district court. (R., pp.92–93.) The State then filed an Information charging
Mr. Nebrensky with sexual battery and sexual exploitation. (R., pp.94–95.)
Pursuant to a plea agreement with the State, Mr. Nebrensky pled guilty to sexual
battery, and the State agreed to dismiss the other charge of sexual exploitation.
(R., pp.96–98; Tr. p.4, L.23–p.5, L.10, p.8, Ls.21–25.) The district court accepted
Mr. Nebrensky’s guilty plea.2 (Tr., p.13, L.22–p.14, L.1.) Following a sentencing hearing,
the district court sentenced Mr. Nebrensky to life imprisonment, with six years fixed.
(Tr., p.53, Ls.13–21.) The district court entered a Sentencing Disposition and Notice of
Right to Appeal. (R., p.108–10.) Mr. Nebrensky timely appealed from the district court’s
disposition. (R., pp.111–13.)
ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of life
imprisonment, with six years fixed, upon Mr. Nebrensky, following his guilty plea to
sexual battery of a minor?

Citations to the PSI refer to the 174-page electronic file titled “CR15-3883
NEBRENSKY #43418 PSI.”
2 The State subsequently filed an Amended Information with a charge of sexual battery
only, and the district court entered an order dismissing the sexual exploitation charge.
(R., pp.99–100, 102.)
1
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ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Life
Imprisonment, With Six Years Fixed, Upon Mr. Nebrensky, Following His Guilty Plea To
Sexual Battery Of A Minor
“It is well-established that ‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court
imposing the sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v.
Jackson, 130 Idaho 293, 294 (1997) (alteration in original)). Here, Mr. Nebrensky’s
sentence does not exceed the statutory maximum. See I.C. § 18-1508A(1)(a), (4).
Accordingly, to show that the sentence imposed was unreasonable, Mr. Nebrensky
must show that the sentence, in light of the governing criteria, is excessive under any
reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002).
“‘Reasonableness’ of a sentence implies that a term of confinement should be
tailored to the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho
445, 483 (2012) (quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an
independent review of the entire record available to the trial court at
sentencing, focusing on the objectives of criminal punishment: (1)
protection of society; (2) deterrence of the individual and the public; (3)
possibility of rehabilitation; and (4) punishment or retribution for
wrongdoing.
Stevens, 146 Idaho at 148. “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the
related goals of deterrence, rehabilitation, or retribution.” State v. Delling, 152 Idaho
122, 132 (2011).
Mr. Nebrensky asserts that the district court abused its discretion by imposing an
excessive sentence under any reasonable view of the facts. Specifically, he contends

3

that the district court should have sentenced him to a lesser term of imprisonment in
light of the mitigating factors, including his employment history, military service, minimal
criminal history, substance abuse and health issues, and remorse and acceptance of
responsibility.
Mr. Nebrensky’s military service and positive work history support a lesser
sentence. See State v. Nice, 103 Idaho 89, 91 (1982) (recognizing military service and
employment history as mitigating circumstances); State v. Mitchell, 77 Idaho 115, 118
(1955) (recognizing gainful employment and military service as mitigating factors).
Mr. Nebrensky enlisted in the United States Navy in 1974. (PSI, p.69.) He served as a
Personnel Officer, Ship Secretary, and Chief Administrator of the Department of Naval
Sciences at the University of California, Berkeley. (PSI, pp.31–32, 34–36, 69.) He also
served in several war zones. (PSI, p.69.) Mr. Nebrensky was honorably discharged after
twenty-two years of service in 1996. (PSI, p.69.) He received commendation letters or
certificates from the governors of Washington, California, Nevada, Texas, Florida, and
Ohio. (R., pp.16–21.) He also received excellent references and recommendation letters
and a Navy and Marine Corps Commendation Medal. (R., pp.14, 26–28.) After
Mr. Nebrensky’s military service, he was an office manager for eight years at Alcohol
and Drug Testing Services in California. (PSI, pp.29, 55, 70.) This employer also wrote
him an excellent letter of recommendation. (PSI, p.43.) Throughout Mr. Nebrensky’s
career, he obtained numerous work-related certificates and participated in many training
courses. (PSI, pp.30, 31, 33–34, 37–38, 40, 42, 68–69.)
In 2004, Mr. Nebrensky moved to Idaho with his wife after traveling to the area to
help his sister. (PSI, p.55.) From 2004 to his arrest for the instant offense,
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Mr. Nebrensky worked as a chef at the Hayden Lake Country Club. (PSI, pp.54, 70.)
This positive employment history and military service are strong mitigating
circumstances which the district court failed to adequately consider at sentencing.
The absence of a serious criminal record also supports a lesser term of
imprisonment for Mr. Nebrensky. “The absence of a criminal record is a mitigating factor
that courts consider.” State v. Miller, 151 Idaho 828, 836 (2011). “It has long been
recognized that ‘[t]he first offender should be accorded more lenient treatment than the
habitual criminal.’” State v. Hoskins, 131 Idaho 670, 673 (Ct. App. 1998) (alteration in
original) (quoting Nice, 103 Idaho at 91). Here, Mr. Nebrensky had only one prior
misdemeanor conviction. (PSI, p.65.) The instant offense was his first felony conviction.
(PSI, p.65.) On a related note, the psychosexual evaluation found that Mr. Nebrensky
was at a low risk of sexual recidivism.3 (PSI, pp.52, 60, 62.) Similarly, Mr. Nebrensky’s
LSI-R score placed him in the low risk category. (PSI, p.75.) Thus, the instant offense
was an isolated incident based on the evidence in the record. (See Tr., p.50, Ls.9–17.)
In light of his criminal history, Mr. Nebrensky submits that the district court failed to give
adequate consideration to this mitigating circumstance at sentencing.
Mr. Nebrensky’s substance abuse and health issues also stand in favor of
mitigation. When Mr. Nebrensky married his wife in 1982, she had two sons from a prior
marriage. (PSI, p.54.) In 2009, one of Mr. Nebrensky’s step-sons committed suicide.
(PSI, pp.54, 68.) Mr. Nebrensky and his step-son were very close. (PSI, p.54.) After his

Mr. Nebrensky acknowledges that the district court gave very little weight to the
psychosexual evaluation because the district court believed that Mr. Nebrensky
provided untruthful responses. (PSI, p. 140; Aug. R., Addendum to the PSI, pp.1–2; Tr.,
p.55, Ls.2–25.)
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son’s death, Mr. Nebrensky’s life started to go in a downward spiral. (PSI, pp.74–75;
Tr., p.51, Ls.19–22.) In 2014, Mr. Nebrensky realized that he had problems with alcohol
abuse. (PSI, p.73.) He also abused prescription medication. (PSI, p.73.) In February of
2015, Mr. Nebrensky was hospitalized for a suicide attempt after he overdosed on “300
Flexor tablets.” (PSI, pp.54, 72, 99.) He was in a coma for four days. (PSI, p.56.)
Mr. Nebrensky explained one reason for the suicide attempt was: “I haven’t been able to
process the death of my son and I lost control of myself with drugs and alcohol.” (PSI,
p.99.) The psychosexual evaluation found that Mr. Nebrensky has “a history of severe
alcohol dependence, severe opioid dependence, and a history of abuse of
benzodiazapines.” (PSI, p.52.) Similarly, the GAIN-I Referral Recommendation and
Summary (GRRS) recommended Level I outpatient treatment in part for Mr. Nebrensky
to “define the scope of his substance use.” (PSI, pp.96–97; see generally Aug.
R, GRRS.) Mr. Nebrensky has also been diagnosed with Major Depression and takes
mental health medication. (PSI, pp.72, 97, 99.) In addition, Mr. Nebrensky suffers from
diabetes, foot pain, high blood pressure, prostate issues, vision loss, dyslexia, anxiety,
gout, GERD, and hypertension. (PSI, p.72.) These substance abuse and health issues
support a lesser term of imprisonment.
Finally, Mr. Nebrensky has expressed remorse for the harm to the victim and
accepted responsibility for the crime. Acceptance of responsibility, remorse, and regret
are all factors in favor of mitigation. State v. Shideler, 103 Idaho 593, 595 (1982). During
the presentence interview, Mr. Nebrensky stated, “I’m very ashamed and can’t believe I
did this crime. I’m truly sorry for what I did, I will never, ever do any to commit a [sic] any
crime again.” (PSI, p.65.) Mr. Nebrensky made similar remarks at sentencing, stating
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that his substance abuse and mental health issues did “not justify what I did which I am
truly sorry for.” (Tr. p.51, L.17–p.52, L1.) He also stated that he was “overwhelmed with
shameful guilt and remorse.” (Tr., p.52, Ls.10–11.) These statements of acceptance,
remorse, and regret stand in favor of mitigation.
In light of Mr. Nebrensky’s employment history, military service, minimal criminal
history, substance abuse and health issues, acceptance of responsibility, and remorse,
Mr. Nebrensky contends that the district court abused its discretion at sentencing by
failing to give adequate consideration to these mitigating factors, even when weighed
against the aggravating circumstances.
CONCLUSION
Mr. Nebrensky respectfully requests that this Court reduce his sentence as it
deems appropriate. Alternatively, he requests that his sentence be vacated and his
case be remanded to the district court for a new sentencing hearing.
DATED this 18th day of November, 2015.

__________/s/_______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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